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	 State of South Carolina 
  Request for Proposal  
Amendment Number Two (2)   
	 Solicitation:
 Date Issued:
 Procurement Officer:
 Phone:
 E-Mail Address:
 
	5400016872
2/1/2019 

David H. Quiat, CPPB

803.737.0562

dquiat@mmo.sc.gov


	DESCRIPTION: Provide a Statewide Voting System Solution for the South Carolina State Election Commission.
USING GOVERNMENTAL UNIT: South Carolina State Election Commission
SUBMIT OFFER BY (Opening Date/Time):  3/4/2019   11:00 AM   


	 The Term "Offer" Means Your  "Proposal". Your offer must be submitted in a sealed package. The Solicitation Number & Opening Date should  appear on package exterior. See the clause entitled  "Submitting Your Paper Offer or Modification." 

	SUBMIT YOUR SEALED OFFER TO EITHER OF THE FOLLOWING ADDRESSES: 

	MAILING ADDRESS:
SFAA, Div. of Procurement Services, MMO
PO Box 101103
Columbia SC 29211
	PHYSICAL ADDRESS:
SFAA, Div. of Procurement Services, MMO
1201 Main Street, Suite 600
Columbia SC 29201


	  AWARD & AMENDMENTS
	Award will be posted on 5/1/2019. The award, this solicitation, any amendments, and any related notices will be posted at the following web address: http://www.procurement.sc.gov 

	You must submit a signed copy of this form with Your Offer. By signing, You agree to be bound by the terms of the Solicitation. You agree to hold Your Offer open for a minimum of one hundred and twenty (120) calendar days after the Opening Date. (See "Signing Your Offer" provision.)

	 NAME OF OFFEROR
 (full legal name of business submitting the offer)
	Any award issued will be issued to, and the contract will be formed with, the entity identified as the Offeror. The entity named as the offeror must be a single and distinct legal entity. Do not use the name of a branch office or a division of a larger entity if the branch or division is not a separate legal entity, i.e., a separate corporation, partnership, sole proprietorship, etc.

	 AUTHORIZED SIGNATURE
 (Person must be authorized to submit binding offer to contract on behalf of Offeror.)
	DATE SIGNED
 

	 TITLE
 (business title of person signing above)
	 STATE VENDOR NO.
 (Register to Obtain S.C. Vendor No. at www.procurement.sc.gov)

	 PRINTED NAME
 (printed name of person signing above)
	 STATE OF INCORPORATION
 (If you are a corporation, identify the state of incorporation.)

	  OFFEROR'S TYPE OF ENTITY: (Check one) (See "Signing Your Offer" provision.) 
 ___ Sole Proprietorship ___ Partnership ___ Other_____________________________
 ___ Corporate entity (not tax-exempt) ___ Corporation (tax-exempt) ___ Government entity (federal, state, or local)


COVER PAGE - PAPER ONLY (MAR. 2015)
SAP
SAP
PAGE TWO 
 (Return Page Two with Your Offer) 
	HOME OFFICE ADDRESS (Address for offeror's home office / principal place of business)
 
	NOTICE ADDRESS (Address to which all procurement and contract related notices should be sent.) (See "Notice" clause)
_________________________________________________ 
 Area Code - Number - Extension Facsimile
_________________________________________________  E-mail Address


	PAYMENT ADDRESS (Address to which payments will be sent.) (See "Payment" clause)
____Payment Address same as Home Office Address
____Payment Address same as Notice Address   (check only one)
	ORDER ADDRESS (Address to which purchase orders will be sent) (See "Purchase Orders and "Contract Documents" clauses)
____Order Address same as Home Office Address
____Order Address same as Notice Address   (check only one)


	ACKNOWLEDGMENT OF AMENDMENTS
Offerors acknowledges receipt of amendments by indicating amendment number and its date of issue. (See "Amendments to Solicitation" Provision)

	Amendment No.
	Amendment Issue Date
	Amendment No.
	Amendment Issue Date
	Amendment No.
	Amendment Issue Date
	Amendment No.
	Amendment Issue Date

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	


	DISCOUNT FOR PROMPT PAYMENT
(See "Discount for Prompt Payment" clause)
	10 Calendar Days (%)
	20 Calendar Days (%)
	30 Calendar Days (%)
	_____Calendar Days (%)

	 PAGE TWO (SEP 2009)
	
	 End of PAGE TWO
	
	 
	


Amendment Number Two (2)

Provide a Statewide Voting System Solution for the South Carolina State Election Commission

Solicitation 5400016872
Written Responses to Questions
Vendor #1  
PART 1. INSTRUCTIONS TO OFFERORS – A. GENERAL INSTRUCTIONS

1.17 OMIT TAXES FROM PRICE (JAN 2004):  Do not include any sales or use taxes in your price that the State may be required to pay.

Question 1. Contrary to this provision, Section 5.2 Business Proposal (below) instructs the bidder to include applicable taxes in a leasing option. Please clarify.

Response: Please see the Amendments to Solicitation 5400016872 beginning on page 8 of this Amendment Number Two (2). 

PART 5. INFORMATION FOR OFFERORS TO SUBMIT

5.2
BUSINESS PROPOSAL
Business Proposal - Leasing

Offerors should submit a lease option to include their total fixed amount on a per month basis which shall include all services, maintenance, hardware, software, delivery, training, interest rate, etc. and applicable taxes as specified in the solicitation.

All Offerors should include an amortization schedule with their lease proposal for each VSS component for the entire contract term. The SEC will be reimbursed or credited for the amortized costs of VSS components exchanged for products with newer technology at any point during the contract term. 
Question 2. Contrary to the first paragraph of this provision, Section “1.17 OMIT TAXES FROM PRICE (JAN 2004)” (also above) instructs the bidder to omit taxes from the purchase solution price. Please clarify.
Additionally, in the second sentence of the second paragraph of this provision, did the State intend for the term “amortized” to be “unamortized” to read “The SEC will be reimbursed or credited for the unamortized costs of VSS components exchanged for products with newer technology at any point during the contract term”? Please clarify.
Response: Please see the Amendments to Solicitation 5400016872 beginning on page 8 of this Amendment Number Two (2). 

ATTACHMENT 6 – STATE OF SOUTH CAROLINA STANDARD EQUIPMENT AGREEMENT

form 80-sc-el-1-State of South Carolina StanDard equipment agreement:
Question 3. In the event the State desires to enter into a Lease arrangement with the Contractor, financing for the Lease will be provided by the Contractor’s financing company which is an affiliate of the Contractor.  Under this arrangement, the Contractor’s financing company will lease the equipment to the State with the Contractor performing all other delivery, service and support obligations under a related agreement. With respect to the State’s Standard Equipment Lease Agreement and pursuant to Section 1.35 of the RFP, the Contractor has provided alternative language below in response to certain terms and conditions for the State’s review.
Section 6.  Maintenance

The Contractor requires the State to enter into a maintenance and support services agreement during the Term of the Lease. Such maintenance and support services agreement shall be incorporated into the Lease Agreement.    
Section 9. Governing Law

The Contractor has an affiliate financing company that will be the contracting entity for the Lease Agreement.  As such, the Contractor requests that the governing law for the Lease Agreement be the State in which the Contractor’s finance company resides. All other related license and services agreements associated with the Lease shall be governed under the laws of the State of South Carolina. 
9.
GOVERNING LAW

This Agreement shall be governed in all respects by the laws of the State in which the Lessor resides.
Section 13.  Termination

The Contractor requests that the termination for convenience provision be removed from the Lease Agreement.  As the Contractor will be expending a considerable amount of time, effort and expense in implementing its voting system in the State of South Carolina, the Contractor requests that the Agreement may only be terminated in the event of an uncured breach or for the non-appropriation of funds.  
13.
TERMINATION


a) In the event the Lessor defaults under this Agreement and the Lessor fails to cure such default within thirty (30) days of its receipt of written notice from Lessee setting forth such default, the Lessee may terminate  this Agreement as a result of a default by Lessor, Lessee shall be entitled to proceed by appropriate court action to enforce specific performance of this Agreement, to recover damages for breach, or to take such other action as may be permitted by law.
Section 14.  Non-Appropriation

The Contractor acknowledges this provision and requests that additional language be added to this provision as set forth in the next column.
14.
NON-APPROPRIATION CLAUSE
Notwithstanding any other provisions of this Agreement, the parties agree that the rental is payable by Lessee from appropriations, grants, and monies from the State Legislature and other governmental entities.  Lessee further agrees that the Lessee shall do all things lawfully within its power to obtain and maintain funds from which the lease payments may be made, including making provisions for such lease payments to the extent necessary in each proposed annual budget submitted for approval in accordance with applicable procedures of Lessee. In the event sufficient appropriation, grants, and monies are not made available to Lessee to pay this rent for any fiscal year, this Agreement may be terminated by providing written notice to Lessor no later than one hundred and twenty (120) days prior to the first day of such fiscal period for which appropriations are unable to be made . In such event, the chief executive officer of Lessee shall certify to Lessor that sufficient funds have not been made available to Lessee to meet the obligations of this Agreement; and such certification shall be conclusive upon the parties.
Section 20. Payments
The Contractor requests that additional language be added in order to allow the State to make payments via a wire transfer.
20.
PAYMENTS

All payments due pursuant to this Agreement are solely the responsibility of the agency designated Lessee; the Office of General Services has no liability with respect to payments or breaches.  Payments by the Lessee shall be made to Lessor via wire transfer to the following account:
In addition to the Contractor’s requested modifications set forth above, the Contractor requests that the following provisions also be included in the final lease agreement to be mutually agreed upon by the parties:
1. Lessee’s Waivers.  To the extent permitted by applicable law, Lessee hereby waives any and all rights and remedies conferred upon a Lessee by the UCC, including, but not limited to, Lessee's rights to: (a) cancel or terminate this Agreement except as set forth herein; (b) repudiate this Agreement; (c) reject the equipment; (d) revoke acceptance of the equipment; (e) recover damages from Lessor for any breaches of warranty or for any other reason, including but not limited to any claim for implied warranties of infringement, merchantability, or fitness for a particular purpose; (f) require Lessor to accept any risk of loss; (g) a security interest in the equipment in Lessee's possession or control for any reason; (h) deduct all or any part of any claimed damages resulting from Lessor's default, if any, under this Agreement; (i) accept partial delivery of the equipment; (j) "cover" by making any purchase or lease of or contract to purchase or lease equipment in substitution for those due from Lessor; (k) recover any general, special, incidental, or consequential damages, for any reason whatsoever; and (l) specific performance, replevin, detinue, sequestration, claim and delivery or the like for any equipment described in this Agreement.
2. Damage or Destruction to Equipment.  Lessee shall bear the entire risk of loss for any damage, theft or destruction of the equipment from any and every cause whatsoever and no loss, damage, theft or destruction or other event shall release Lessee from its obligations to pay the full amount of the lease payments or from any other obligation under this Agreement.  Lessee shall promptly notify Lessor in writing of any loss, theft, damage to or destruction of the equipment, and Lessee shall (a) promptly replace, at Lessee's expense, the same in good repair, condition and working order or (b) if the equipment is damaged or destroyed beyond repair or lost by theft, immediately pay to Lessor all remaining amounts due and owing pursuant to this Agreement.

3. Insurance.  Lessee, at its option, shall (a) be self insured with regard to the equipment or (b) purchase and maintain insurance with regard to the equipment.  Lessee shall provide Lessor with all applicable insurance certificates or other requested documents identifying the appropriate insurance coverage has been provided.  Regardless of Lessee’s choice of insurance hereunder, during the term of the Agreement, Lessee shall, at its own cost and expense, provide, maintain and pay for casualty insurance against the loss, theft or damage to the equipment for the full replacement value.  In addition, Lessee shall, at its own cost and expense, provide, maintain and pay for comprehensive liability insurance coverage insuring against such risks including injury and death to any person and damage to any property owned by third parties with coverage as are customary for lessees of property similar in nature to the equipment being leased hereunder.  If insurance policies are to be provided by an insurance company, such insurance company shall be authorized to do business in the State where the equipment is located and shall name Lessor as an additional insured.  All insurance policies shall contain the insurer's agreement to give thirty (30) days' written notice to Lessor before cancellation of any policy of insurance.  Lessee shall deliver the policies or copies thereof or certificates of insurance to Lessor.  If Lessee fails to provide insurance or if any insurance obtained by the Lessee is cancelled or lapses or is discontinued for any reason, Lessor shall be entitled to insure the equipment with insurance comparable to the insurance required hereunder.  Insurance proceeds from casualty losses shall be payable solely to Lessor.  As set forth in the Section entitled, Damages or Destruction to Equipment, insurance proceeds received by Lessor shall be paid to Lessee at such time as Lessee has provided satisfactory proof that such repairs or replacements have been completed.  Lessee hereby irrevocably appoints Lessor as Lessee’s attorney-in-fact to make claim for, execute and endorse all documents, checks or drafts in connection with any insurance claim.

4. No Warranties.  Except for representations, warranties, and service agreements relating to the equipment made or entered into by the manufacturer, developer or supplier, all of which are hereby assigned to Lessee, Lessee acknowledges and agrees as follows: (a) Lessor is not the manufacturer, developer or supplier of the equipment or the manufacturer's or developer’s agent or a dealer therein; (b) the equipment is of size, design, capacity, description and manufacture selected by the Lessee; (c) Lessee is satisfied that the Equipment is suitable and fit for Lessee's purposes; (d) LESSOR HAS NOT MADE AND DOES NOT MAKE ANY WARRANTY OR REPRESENTATION WHATSOEVER, EITHER EXPRESS OR IMPLIED, AS TO THE TITLE, FITNESS, CONDITION, MERCHANTABILITY, DESIGN, DELIVERY, INSTALLATION OR OPERATION OF THE EQUIPMENT, ITS FITNESS FOR ANY PARTICULAR PURPOSE, THE QUALITY OR CAPACITY OF THE MATERIALS IN THE EQUIPMENT OR WORKMANSHIP IN THE EQUIPMENT, OR ANY OTHER REPRESENTATION OR WARRANTY WHATSOEVER, AND LESSOR HEREBY SPECIFICALLY DISCLAIMS ANY AND ALL SUCH WARRANTIES;  (e) THE EQUIPMENT IS LEASED ON AN "AS IS" BASIS, "WITH ALL FAULTS"; and (f) Lessor shall not be liable to Lessee for any loss, damage, or expense of any kind or nature, direct, consequential or otherwise, caused directly or indirectly by any equipment leased hereunder, or by any delay or failure to provide delivery, installation, maintenance, repairs, service or adjustment by the manufacturer, developer or supplier.  No defect in or unfitness of the equipment shall relieve Lessee of the obligation to pay any lease payments hereunder or perform any other obligation under this Agreement.  Lessor shall have no obligation under this Agreement with respect to the equipment, including any obligation to install, test, adjust, service or maintain the equipment.  Lessor will permit Lessee to enforce in Lessee's own name, and at Lessee's sole expense, any supplier's or manufacturer's warranty or agreement relating to the equipment, to the extent that such warranty or agreement is assignable.

5.  Termination; Return of Equipment.  This Agreement shall terminate upon the expiration of the term or any earlier termination as specifically set forth in this Agreement.  Upon the expiration or earlier termination of this Agreement, Lessee shall promptly, at its sole expense, assemble and return the equipment to locations designated by Lessor.  Lessee will also return to Lessor all manufacturer warranty agreements, maintenance records and other documents relating to all of the equipment.  If Lessor takes possession of any equipment not subject to its interests, it shall notify Lessee and may dispose of such equipment if Lessee fails to take possession within thirty (30) days.  If any item of equipment is not returned in at least as good and repair as when delivered to Lessee, ordinary wear and tear excepted, Lessee shall pay to Lessor, within five (5) days after receipt of written notice from Lessor, an amount to repair and recondition such item of equipment to restore it to good working condition and appearance in accordance with the manufacturer’s documentation.
Furthermore, the Contractor requests that the following Exhibits be incorporated in the final Lease Agreement to be mutually agreed upon by the parties:
· An exhibit setting forth the quantity and type of equipment which is to be leased under the Agreement;
· An exhibit setting forth the payment schedule for the lease payments to be made under the Agreement; and
· An exhibit setting forth the certification that funds have been appropriated for the current fiscal year of the Agreement.
Response: Please see the Amendments to Solicitation 5400016872 beginning on page 8 of this Amendment Number Two (2). 

Amendment Number Two (2)

Amendments to the Request for Proposal

Provide a Statewide Voting System Solution for the South Carolina State Election Commission

Solicitation 5400016872
The Request for Proposal is amended as follows:

1. Amend the Table of Contents by deleting 1.35 Lease Form – Questions and replacing it as follows:

	1.35      LEASE FORM - QUESTIONS
	16


	1.35      INTENTIONALLY LEFT BLANK
	16


2. Amend Part 1, Instructions to Offerors – B. Special Instructions, by deleting paragraph 1.35 Lease Form – Questions, and replacing it as follows:
1.35 
LEASE FORM-QUESTIONS (JAN 2006): Use of the attached standard equipment agreement (form 80-SC-EL-1, revised 7/1/88) is required by Regulation 19-445.2152. No other lease form shall be used. Offerors may propose modifications to this agreement prior to the deadline for submitting questions (see 1.32 above). Any modifications accepted will be noted in an amendment.
1.35 
INTENTIONALLY LEFT BLANK

3. Amend Part 2, Scope of Proposal, first paragraph, last sentence, by deleting it in its entirety.
The SEC desires to purchase the VSS but, dependent on available funding, may consider lease options.

4. Amend Part 4, Mandatory Minimum Qualifications, by adding item b. and c. as outlined below:

PART 4 
MANDATORY MINIMUM QUALIFICATIONS

The SEC believes that a Contractor does not have the capability of successfully and fully performing the contract unless it meets the mandatory minimum qualifications outlined below. Thus, in order to be qualified to receive an award, offerors must meet the following mandatory minimum qualifications:

a. The Offeror must have been in the business of providing voting system solutions for a minimum of five (5) calendar years. 
b. The VSS must be certified by a testing laboratory accredited by the Federal Election Assistance Commission (EAC) as meeting or exceeding the minimum requirements of federal voting system standards as required by S.C. Code of Laws Sections 7-13-1330 and 7-13-1620 prior to the proposal due date on March 4, 2019. 
c. The VSS must obtain state certification as required by S.C. Code of Laws Sections 7-13-1320, 7-13-1330, 7-13-1340, 7-13-1620, 7-13-1640 and 7-13-1655, as well as any other applicable sections in Title 7 of the S.C. Code, no later than April 12, 2019.

While the SEC believes that an Offeror who does not meet these minimum qualifications cannot successfully and fully perform the contract, Offerors are cautioned that the existence of these factors does not constitute a finding that an Offeror is responsible. In evaluating an Offeror’s responsibility, the State Standards of Responsibility [R.19-445.2125] and information from any other source may be considered. An Offeror must, upon request of the State, furnish satisfactory evidence of its ability to meet all contractual requirements. Unreasonable failure to supply information promptly in connection with a responsibility inquiry may be grounds for determining that you are ineligible to receive an award.  S.C. Code Section 11-35-1810.

5. Amend Part 5, Information for Offerors to Submit, 5.1.4 Voting System Solution, by adding item k. as outlined below:

k. Provide a detailed listing of all equipment/software included in your proposed voting system solution.  
6. Amend Part 5, Information for Offerors to Submit, 5.2 Business Proposal, first paragraph, by deleting it in its entirety:

The SEC desires to purchase the VSS but, dependent on available funding, may consider a multi-year lease option. As such, Offerors should submit business proposals for each financing method below. The State will determine which option is in the State’s best interest. 

7. Amend Part 5, Information for Offerors to Submit, 5.2 Business Proposal, Business Proposal – Leasing by deleting it in its entirety:
Business Proposal - Leasing

Offerors should submit a lease option to include their total fixed amount on a per month basis which shall include all services, maintenance, hardware, software, delivery, training, interest rate, etc. and applicable taxes as specified in the solicitation.

All Offerors should include an amortization schedule with their lease proposal for each VSS component for the entire contract term. The SEC will be reimbursed or credited for the amortized costs of VSS components exchanged for products with newer technology at any point during the contract term. 

If the SEC elects a multi-year lease option the State’s standard equipment agreement is required (please see 1.35).

8. Amend Part 8, Attachments/Appendices To The Solicitation, by deleting Attachment 6, State of South Carolina Standard Equipment Agreement, and replacing it as follows:

Attachment 6
State of South Carolina Standard Equipment Agreement

Attachment 6
Intentionally Left Blank
9. Amend Attachment 6, State of South Carolina Standard Equipment Agreement, by deleting the Attachment in its entirety and replacing it as follows:
Attachment 6

Form 80-SC-EL-1

Adopted 05/27/80

Revised 07/01/88

STATE OF SOUTH CAROLINA

STANDARD EQUIPMENT AGREEMENT

This Agreement, made this 

 day of _______________, 20___, between ____________________________________
whose address is 











______________

(Lessor) and _________________________________________, an agency of the State of South Carolina (Lessee).

If this Agreement is entered into as a result of a solicitation, in the event of an inconsistency between provisions of this Agreement and other terms of the solicitation, the inconsistency shall be resolved by giving precedence to the terms and conditions of the solicitation. This Agreement is entered into in connection with solicitation or contract number _____________.
Lessor hereby leases to Lessee the equipment described on the attached Exhibit A, upon the following terms:

1.
TERM OF LEASE
The term of this Agreement shall commence on the date of acceptance by Lessee and shall continue for a period of 


 unless sooner terminated by either party as provided herein. The initial term and renewal term cannot exceed a total of seven (7) years.

2.
RENTAL

Lessee agrees to pay rental of:  (1) ________________________Dollars per ________________________during the term of this Agreement, or (2) the amounts and upon the conditions stated in the Schedule of Payments attached as Exhibit B (To be provided by Offeror). The first rental payment shall be due and payable on the day after the date of acceptance by Lessee. Subsequent payments shall be due on the 

 day of each 


  thereafter.

South Carolina sales or use taxes shall be stated separately.

3.
DELIVERY
Delivery shall be not later than 


 from date hereof, time being of the essence. Delivery costs shall be borne by, and such costs shall not exceed 



.
4.
INSTALLATION
Lessor shall install the equipment at a suitable location designated by Lessee. Installation costs shall be borne by ___________________, and such costs shall not exceed 



5.
ACCEPTANCE
Upon delivery and installation of the equipment at 



, Lessee shall test and inspect it, and if in good working order, accept the equipment and acknowledge the acceptance in writing. The date of acceptance shall be the date upon which Lessee acknowledges in writing that the equipment is installed and operating properly.

6.
MAINTENANCE
Lessee shall use the equipment in a careful and proper manner in compliance with its intended use. Lessor shall at its expense maintain each item of equipment in good mechanical condition and working order. Lessee shall not be responsible for normal wear and tear resulting from the use thereof.


OR

Maintenance shall be as stated on the attached Exhibit C (To be provided by Offeror).

7.
INSPECTION
Lessor shall have the right, upon reasonable prior notice to Lessee and during Lessee’s normal working hours, to inspect the equipment and observe its use at the premises of Lessee.

8.
TITLE
The equipment shall at all times remain the property of Lessor and Lessee shall have no right, title, or interest therein except as expressly set forth in this Agreement.

9.
GOVERNING LAW
This Agreement shall be governed in all respects by the laws of the State of South Carolina.

10.
HOLD HARMLESS
Lessor shall indemnify and save Lessee harmless from any and all liability, damages, expenses, causes of action, suits, claims or judgments arising from injury to person or property resulting from delivery or transportation of equipment caused by the negligence of Lessor, his agents or servants, and Lessor shall at its own expense, defend any and all suits which may be brought against Lessee, either alone or in conjunction with others, upon any such liability or claim or claims.

11.
JURISDICTION
Lessor acknowledges that it is subject to the jurisdiction and process of the State of South Carolina as to all matters and disputes arising pursuant to the Agreement and the performance thereof, including any questions as to liability for taxes, licenses, or fees levied by the State or its political subdivisions.  Lessor agrees to execute any and all agreements necessary to accomplish this provision.

12.
DEFAULT
Upon the failure of Lessee to make any payment when due, or upon the failure of Lessee to perform any other obligations imposed upon it by this Agreement and upon the continuance of such failure after the receipt if thirty (30) days written notice thereof from Lessor, Lessee shall be deemed to be in default and Lessor shall have the right to terminate this Agreement. Upon the failure of Lessor to perform any obligation imposed upon it by this Agreement, and upon the continuance of such failure after receipt of _______________________ days written notice thereof from Lessee, Lessor shall be deemed to be in default and Lessee shall have the right to terminate this Agreement.

13.
TERMINATION

(a) This Agreement may be terminated by Lessee’s giving thirty (30) days prior written notice of such termination to Lessor. Lessee shall negotiate reasonable termination costs, if applicable.

(b) Upon the termination of this Agreement as a result of a default by Lessor, Lessee shall be entitled to proceed by appropriate court action to enforce specific performance of this Agreement, to recover damages for breach, or to take such other action as may be permitted by law.

14.
NON-APPROPRIATION CLAUSE
Notwithstanding any other provisions of this Agreement, the parties agree that the rental is payable by Lessee from appropriations, grants, and monies from the State Legislature and other governmental entities. In the event sufficient appropriation, grants, and monies are not made available to Lessee to pay this rent for any fiscal year, this Agreement shall terminate without further obligation of Lessee. In such event, the chief executive officer of Lessee shall certify to Lessor that sufficient funds have not been made available to Lessee to meet the obligations of this Agreement; and such certification shall be conclusive upon the parties.

15.
RENEWAL
Lessee may, at its option by giving written notice to Lessor not less than thirty (30) days prior to the expiration of the initial term, renew this Agreement for an additional term of ____________________________ upon the same terms and conditions as this Agreement, provided that the initial term and the renewal term cannot exceed a total of seven (7) years.

16.
NOTICES
All notices and other communications made or required to be given under this Agreement shall be made in writing and mailed to the other party at its address as set forth herein or at such address as the party may provide from time to time.


Lessor’s address:  




















__________





_________













Lessee’s address:  














________















________










17.
ASSIGNMENT
Lessor may, with the prior approval of Lessee, assign its right to receive payment of rent hereunder, provided that such assignments shall not relieve Lessor of its responsibility to perform any duty imposed herein.

18.
RELOCATION
In the event Lessee desires to relocate the equipment within its offices or elsewhere in South Carolina State Government, Lessor will submit a price quotation not to exceed Lessor’s cost for the move or will prepare equipment to be moved by other mutually acceptable means.

19.
PATENTS INDEMNITY
Lessor shall defend, at its own expense, any action brought against Lessee to the extent that it is based on a claim that the equipment supplies by lessor infringes a United States Patent, and Lessor will pay any costs and will indemnify Lessee for all expenses which are attributable to any such claim including any award of damages against Lessee, provided Lessee gives Lessor prompt notice in writing of such claim, and further provided Lessor shall have sole control of the defense of any action on such claim and all negotiations for its settlement or compromise.  Should the equipment become, or in Lessor’s opinion be likely to become, the subject of a claim or infringement of a United States Patent, Lessee shall permit Lessor, at its option and expense, either to procure for Lessee the right to continue using the equipment, to replace or modify the same so that they become non-infringing, or to discontinue the use of the equipment and accept its return.  Lessor shall have no liability to Lessee with respect to any claim of patent infringement which is based upon the combination of equipment supplied hereunder with equipment or devices not supplied by Lessor.  The foregoing states the entire liability of Lessor with respect to infringement of patents by the equipment.

20.
PAYMENTS
All payments due pursuant to this Agreement are solely the responsibility of the agency designated Lessee; the Office of General Services has no liability with respect to payments or breaches.

21.
ENTIRE AGREEMENT
This Agreement, attached exhibits hereto, and the solicitation documents, if any, constitute the entire Agreement between the parties and shall not be amended, altered or changed except after prior written approval from the Office of General Services, in compliance with the S.C. Consolidated Procurement Code, and by written agreement, signed by the parties.

Accepted and executed the date stated above.

LESSOR:

BY:  







ITS:  







LESSEE:

BY:  







ITS:  





________
Attachment 6

INTENTIONALLY LEFT BLANK
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