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Amendment Number One (1)

Provide a Statewide Voting System Solution for the South Carolina State Election Commission

Solicitation 5400016872
Written Responses to Questions
Vendor #1  
PART 1. INSTRUCTIONS TO OFFERORS – A. GENERAL INSTRUCTIONS

1.17 OMIT TAXES FROM PRICE (JAN 2004):  Do not include any sales or use taxes in your price that the State may be required to pay.

Question 1. Contrary to this provision, Section 5.2 Business Proposal (below) instructs the bidder to include applicable taxes in a leasing option. Please clarify.

Response: A response to this question will be provided in a forthcoming Amendment to be issued in the near future.

PART 3. SCOPE OF WORK
The VSS must interface with the SEC’s current election night reporting system (ENR) or a comparable system supplied by the Contractor. The SEC’s current ENR system vendor is SCYTL.
Question 2. In respect to the workstations used in the counties for reporting and the workstations used at the State level for programming the elections, should the vendor quote the applicable hardware or does the State plan to use their existing equipment or purchase that equipment outside of this RFP?
Response: No Change. Yes, Offerors should quote the applicable hardware.
3.4 Payment Schedule
3.4.1 The amount of ten percent (10%) will be retained from each payment until the successful completion of all contractual obligations as determined by the SEC.  

3.4.2 Contractual milestones will be used to execute payment and be based on a timeline provided by the Contractor and accepted by the SEC. Completion of the statewide voting system implementation is defined as:

a) Acceptance of hardware and software at the SEC and in each county; and,

b) Successful completion of the 2020 General Election.

Question 3. In order to ensure the parties, understand their obligations with respect to the acceptance of the hardware and software as well as the successful completion of the 2020 General Election, we recommend that the parties use the Contractor’s established form of Acceptance Testing Criterial checklists. In addition, we recommend that that parties establish, through the Statement of Work, the definition of successful completion of the 2020 General Election.
Response: No Change. The vendor’s recommendation has been noted.
PART 5. INFORMATION FOR OFFERORS TO SUBMIT

5.1.8
WARRANTY AND POST WARRANTY
Offerors should, at a minimum, restate each of the items below and provide a detailed response to that item immediately thereafter.

a. Describe all hardware and software warranty and post warranty maintenance and support options available for your proposed voting system solution. 
Question 4. Will the State or counties be responsible for paying the ongoing maintenance and support services?
Response: No Change. At the conclusion of the initial warranty period, the state and each county will separately be responsible for their maintenance and support services fees to cover owned equipment.

5.2
BUSINESS PROPOSAL
Business Proposal - Leasing

Offerors should submit a lease option to include their total fixed amount on a per month basis which shall include all services, maintenance, hardware, software, delivery, training, interest rate, etc. and applicable taxes as specified in the solicitation.

All Offerors should include an amortization schedule with their lease proposal for each VSS component for the entire contract term. The SEC will be reimbursed or credited for the amortized costs of VSS components exchanged for products with newer technology at any point during the contract term. 
Question 5. Contrary to the first paragraph of this provision, Section “1.17 OMIT TAXES FROM PRICE (JAN 2004)” (also above) instructs the bidder to omit taxes from the purchase solution price. Please clarify.
Additionally, in the second sentence of the second paragraph of this provision, did the State intend for the term “amortized” to be “unamortized” to read “The SEC will be reimbursed or credited for the unamortized costs of VSS components exchanged for products with newer technology at any point during the contract. term.”? Please clarify.
Response: A response to this question will be provided in a forthcoming Amendment to be issued in the near future.

PART 7. TERMS AND CONDITIONS – A. GENERAL

7.13
PAYMENT AND INTEREST (FEB 2015): (a) The State shall pay the Contractor, after the submission of proper invoices or vouchers, the prices stipulated in this contract for supplies delivered and accepted or services rendered and accepted, less any deductions provided in this contract. Unless otherwise specified herein, including the purchase order, payment shall not be made on partial deliveries accepted by the Government. (b) Unless otherwise provided herein, including the purchase order, payment will be made by check mailed to the payment address on "Page Two." (c) Notwithstanding any other provision, payment shall be made in accordance with S.C. Code Section 11-35-45, or Chapter 6 of Title 29 (real property improvements) when applicable, which provides the Contractor's exclusive means of recovering any type of interest from the Owner. Contractor waives imposition of an interest penalty unless the invoice submitted specifies that the late penalty is applicable. Except as set forth in this paragraph, the State shall not be liable for the payment of interest on any debt or claim arising out of or related to this contract for any reason. (d) Amounts due to the State shall bear interest at the rate of interest established by the South Carolina Comptroller General pursuant to Section 11-35-45 ("an amount not to exceed fifteen percent each year"), as amended, unless otherwise required by Section 29-6-30. (e) Any other basis for interest, including but not limited to general (pre- and post-judgment) or specific interest statutes, including S.C. Code Ann. Section 34-31-20, are expressly waived by both parties. If a court, despite this agreement and waiver, requires that interest be paid on any debt by either party other than as provided by items (c) and (d) above, the parties further agree that the applicable interest rate for any given calendar year shall be the lowest prime rate as listed in the first edition of the Wall Street Journal published for each year, applied as simple interest without compounding. (f) The State shall have all of its common law, equitable and statutory rights of set-off. 
Question 6. In the following sentence of the above provision, “Unless otherwise specified herein, including the purchase order, payment shall not be made on partial deliveries accepted by the Government.”, will the State please define who is the Government in this provision?
Response: No Change. “The Government” is the SEC and the counties who will be accepting deliveries under this contract.

PART 7. TERMS AND CONDITIONS – B. SPECIAL

7.24
COMPLIANCE WITH LAWS (JAN 2006): During the term of the contract, contractor shall comply with all applicable provisions of laws, codes, ordinances, rules, regulations, and tariffs.

Question 7. In order to make sure the voting system maintains compliance with applicable Election Assistance Commission certification requirements and best practices, the Contractor proposes the following addition to the contract between the parties: 
7.24 COMPLIANCE WITH LAWS (JAN 2006): During the term of the contract, contractor shall comply with all applicable provisions of laws, codes, ordinances, rules, regulations, and tariffs.  Contractor warrants to the State that, at the time of delivery, the contractor equipment and contractor software sold and licensed under this Contract will comply with all applicable requirements of federal and state election laws and regulations that are mandatory and effective as of the Effective Date and will have been certified by the appropriate state authorities for use in the State.  The contractor equipment and contractor software, including all components will be provided to the State with a hardened network for the election management software (“EMS”), in accordance with the guidelines of the United States Election Assistance Commission.  During the term of this Contract, in the event the State fails to maintain EMS in the hardened network or allows any internal or external access to the hardened network, the State agrees, to the extent permitted under applicable law, to indemnify and hold harmless contractor from and against any and all claims, damages, losses, liens, obligations, liabilities, judgments, assessed damages, costs, expenses (including reasonable attorney's fees) and the like arising out of or related to the State’s breach of its obligations hereunder.
Response: No Change. 
7.26
CONTRACT DOCUMENTS & ORDER OF PRECEDENCE–SOFTWARE LICENSING–SINGLE AGENCY (FEB 2015): Notwithstanding the clause entitled "Contract Documents & Order of Precedence," but as provided in the clause titled “Software Licensing Agreements–Single Solicitation,” any contract awarded pursuant to this solicitation shall not include a software licensing agreement. Further, the document titled South Carolina Standard Amendment To End User License Agreements For Commercial Off-The-Shelf Software – Single Agency, which is attached hereto as an exhibit, is offered as information only and does not form part of the contract. 

Question 8. The Contractor requests clarification on how the election management software and firmware license terms will be memorialized in the final Agreement.  Will the awarded contractor and the State separately negotiate the software and firmware license agreement on terms and conditions to be mutually agreed upon by the parties? If such software license agreement is to be separately executed, the Contractor will provide the State with its standard software license, maintenance and support services terms for the State’s review.
Response: Please see the definitions for “Piggyback” and “Software Licensing Agreement” set forth in subsection 7.57(a) of the Request for Proposal, as well as subsections 7.57 (b) – (d) and paragraphs 1.1, 1.2 and 1.3 of the South Carolina Standard Amendment to End User License Agreements for Commercial Off-The-Shelf Software attached as Attachment 5 to the Request for Proposal. Please also see the response to question 16.

7.29
CONTRACTOR’S LIABILITY INSURANCE – INFORMATION SECURITY AND PRIVACY (FEB 2015): [ASK QUESTIONS NOW: For products providing the coverages required by this clause, the insurance market is evolving. Our research indicates that the requirements stated herein reflect commercially-available insurance products. Any offeror having concerns with any specific requirements of this clause should communicate those concerns to the procurement officer well in advance of opening.]

(a) Without limiting any other obligations or liabilities of Contractor, Contractor shall procure from a company or companies lawfully authorized to do business in South Carolina and with a current A.M. Best rating of no less than A: VII, and maintain for the duration of the contract, a policy or policies of insurance against claims which may arise from or in connection with the performance of the work and the results of that work by the contractor, his agents, representatives, employees, subcontractors or any other entity for which the contractor is legally responsible.

(b) Coverage must include claims for:

(i) information security risks, including without limitation, failure to prevent unauthorized access to, tampering with or unauthorized use of a computer system; introduction of malicious codes, computer viruses, worms, logic bombs, etc., into data or systems; or theft, damage, unauthorized disclosure, destruction, or corruption of information in whatever form;

(ii) privacy risks, including (A) failure to properly handle, manage, store, destroy, or otherwise control non-public personally identifiable information in any format; (B) loss or disclosure of confidential information; and (C) any form of invasion, infringement or interference with rights of privacy, including breach of security/privacy laws or regulations;

(iii) contractual liability for the contractor’s obligations described in the clauses titled “Indemnification - Third Party Claims – Disclosure Of Information” and “Information Use And Disclosure;” and

(iv) errors, omissions, or negligent acts in the performance, by the contractor or by any entity for which the contractor is legally responsible, of professional services included in the work.

(c) If the work includes content for internet web sites or any publications or media advertisements, coverage must also include claims for actual or alleged infringement of intellectual property rights, invasion of privacy, as well as advertising, media and content offenses.

(d) If the work includes software, coverage must also include claims for intellectual property infringement arising out of software and/or content (with the exception of patent infringement and misappropriation of trade secrets)

(e) Coverage shall have limits no less than five million ($5,000,000.00) dollars per occurrence and ten million ($10,000,000.00) dollars aggregate.

(f) If the insurance required by this clause is procured on a form affording “claims-made” coverage, then (i) all limits stated above as “per occurrence” shall be understood to mean “per claim” or “per occurrence,” as is consistent with the terms of the “claims-made” policy; and (ii) such claims-made insurance shall provide for a retroactive date no later than the date the contract is awarded.

(g) All terms of this clause shall survive termination of the contract and shall continue until thirty (30) days past the final completion of the work, including the performance of any warranty work. In addition, contractor shall maintain in force and effect any “claims-made” coverage for a minimum of two (2) years after final completion of all work or services to be provided hereunder. Contractor shall purchase an extended reporting period, or “tail coverage,” if necessary to comply with the latter requirement.

(h) Every applicable Using Governmental Unit, and the officers, officials, employees and volunteers of any of them, must be covered as additional insureds on the policy or policies of insurance required by this clause.

(i) For any claims related to this contract, the insurance coverage required by this clause shall be primary insurance as respects the State, every applicable Using Governmental Unit, and the officers, officials, employees and volunteers of any of them. Any insurance or self-insurance maintained by the State, every applicable Using Governmental Unit, or the officers, officials, employees and volunteers of any of them, shall be excess of the Contractor’s insurance and shall not contribute with it.

(j) Prior to commencement of the work, the Contractor shall furnish the State with original certificates of insurance for every applicable policy effecting the coverage required by this clause. All certificates are to be received and approved by the Procurement Officer before work commences. However, failure to obtain the required documents prior to the work beginning shall not waive the Contractor’s obligation to provide them. The State reserves the right to require complete, certified copies of all required insurance policies, including policy declarations and any endorsements required by this section, at any time.

(k) Should any of the above described policies be cancelled before the expiration date thereof, notice will be delivered in accordance with the policy provisions. In addition, the Contractor shall notify the State immediately upon receiving any information that any of the coverages required by this clause are or will be changed, cancelled, or replaced.

(l) Contractor hereby grants to the State and every applicable Using Governmental Unit a waiver of any right to subrogation which any insurer of said Contractor may acquire against the State or applicable Using Governmental Unit by virtue of the payment of any loss under such insurance as is required by this clause. Contractor agrees to obtain any endorsement that may be necessary to effect this waiver of subrogation, but this provision applies regardless of whether or not the State or Using Governmental Unit has received a waiver of subrogation endorsement from the insurer.

(m) Any deductibles or self-insured retentions must be declared to and approved by the State. The State may require the Contractor to purchase coverage with a lower deductible or retention or provide proof of ability to pay losses and related investigations, claim administration, and defense expenses within the retention.

Question 9. Based on feedback from our insurance broker, it will be difficult to name all the individuals as additional insured under Section (h) and (i) in the above provision for the coverage requested.  Is the State willing to revise this provision as necessary to remove this requirement?
Response: No Change.
7.32
CONTRACT INTERPRETATION: In the event there are any disagreements between the parties with regards to the application of this contract or the requirements of the SEC arising from any interpretation of the Request for Proposal, this contract, or otherwise, Contractor agrees to defer to the reasonable interpretations of the SEC as from time to time may be made by the SEC. This provision applies to all matters including those arising from disputes concerning whether Contractor is required to provide some service or item including scope of work issues and whether particular items or services were included in the scope of work agreed to by the parties in this contract or otherwise. In summary, if both parties have a reasonable interpretation regarding application of the contract, Contractor agrees to defer to the SEC’s interpretation. 

Question 10. In order to fairly resolve any potential disputes between the parties, the Contractor recommends the use of a dispute resolution process, which provides for a tiered resolution approach. For instance, in the event a dispute arises under the contract, the contractor project manager and the State project manager shall attempt to settle such dispute. In the event the project managers are unable to resolve the dispute within five (5) business days or such other period of time as may be mutually agreed upon by the parties, the dispute shall be elevated to the contractor project director and the State project director or such other similar individuals for review and resolution. If the contractor project director and the State project director or such other similar individuals are unable to resolve the dispute within five (5) business days, then the dispute shall be elevated to the contractor’s senior vice president of operations and the State’s election director for review and response. The foregoing dispute resolution process is designed to enable a fair and reasonable means by which to resolve any disputes under the contract.
Response: 7.32 Contract Interpretation, is hereby deleted in its entirety. Please see the Amendments to Solicitation 5400016872 beginning on page 23 of this Amendment Number One (1).
7.34
DEFAULT (JAN 2006): (a) (1) The State may, subject to paragraphs (c) and (d) of this clause, by written notice of default to the Contractor, terminate this contract in whole or in part if the Contractor fails to:
  
(i) Deliver the supplies or to perform the services within the time specified in this contract or any extension;
  
(ii) Make progress, so as to endanger performance of this contract (but see paragraph (a)(2) of this clause); or
  
(iii) Perform any of the other material provisions of this contract (but see paragraph (a)(2) of this clause).
  
(2) The State's right to terminate this contract under subdivisions (a)(1)(ii) and (1)(iii) of this clause, may be exercised if the Contractor does not cure such failure within 10 days (or more if authorized in writing by the Procurement Officer) after receipt of the notice from the Procurement Officer specifying the failure.
  
(b) If the State terminates this contract in whole or in part, it may acquire, under the terms and in the manner the Procurement Officer considers appropriate, supplies or services similar to those terminated, and the Contractor will be liable to the State for any excess costs for those supplies or services. However, the Contractor shall continue the work not terminated.
  
(c) Except for defaults of subcontractors at any tier, the Contractor shall not be liable for any excess costs if the failure to perform the contract arises from causes beyond the control and without the fault or negligence of the Contractor. Examples of such causes include (1) acts of God or of the public enemy, (2) acts of the State in either its sovereign or contractual capacity, (3) fires, (4) floods, (5) epidemics, (6) quarantine restrictions, (7) strikes, (8) freight embargoes, and (9) unusually severe weather. In each instance the failure to perform must be beyond the control and without the fault or negligence of the Contractor.
  
(d) If the failure to perform is caused by the default of a subcontractor at any tier, and if the cause of the default is beyond the control of both the Contractor and subcontractor, and without the fault or negligence of either, the Contractor shall not be liable for any excess costs for failure to perform, unless the subcontracted supplies or services were obtainable from other sources in sufficient time for the Contractor to meet the required delivery schedule.

(e) If this contract is terminated for default, the State may require the Contractor to transfer title and deliver to the State, as directed by the Procurement Officer, any (1) completed supplies, and (2) partially completed supplies and materials, parts, tools, dies, jigs, fixtures, plans, drawings, information, and contract rights (collectively referred to as "manufacturing materials" in this clause) that the Contractor has specifically produced or acquired for the terminated portion of this contract. Upon direction of the Procurement Officer, the Contractor shall also protect and preserve property in its possession in which the State has an interest.
  
(f) The State shall pay contract price for completed supplies delivered and accepted. The Contractor and Procurement Officer shall agree on the amount of payment for manufacturing materials delivered and accepted and for the protection and preservation of the property; if the parties fail to agree, the Procurement Officer shall set an amount subject to the Contractor's rights under the Disputes clause. Failure to agree will be a dispute under the Disputes clause. The State may withhold from these amounts any sum the Procurement Officer determines to be necessary to protect the State against loss because of outstanding liens or claims of former lien holders.
  
(g) If, after termination, it is determined that the Contractor was not in default, or that the default was excusable, the rights and obligations of the parties shall, if the contract contains a clause providing for termination for convenience of the State, be the same as if the termination had been issued for the convenience of the State. If, in the foregoing circumstances, this contract does not contain a clause providing for termination for convenience of the State, the contract shall be adjusted to compensate for such termination and the contract modified accordingly subject to the contractor's rights under the Disputes clause.
  
(h) The rights and remedies of the State in this clause are in addition to any other rights and remedies provided by law or under this contract. 
Question 11. It has been our experience and we recommend that a standard thirty (30)-day cure period applies in the event of a default under the Contract.  Please see the proposed revision of Section 7.34(a)(2) below:
(2) The State's right to terminate this contract under subdivisions (a)(1)(ii) and (1)(iii) of this clause, may be exercised if the Contractor does not cure such failure within 30 days (or more if authorized in writing by the Procurement Officer) after receipt of the notice from the Procurement Officer specifying the failure. In the event a thirty (30) day cure period would have a material impact on the ability of the State to tabulate and report election results in a timely manner then the parties shall mutually agree upon a shorter cure period.
Response: Please see the Amendments to Solicitation 5400016872 beginning on page 23 of this Amendment Number One (1). 

7.39
INDEMNIFICATION-INTELLECTUAL PROPERTY (JAN 2006): (a) Without limitation and notwithstanding any provision in this agreement, Contractor shall, upon receipt of notification, defend and indemnify the State, its instrumentalities, agencies, departments, boards, political subdivisions and all their respective officers, agents and employees against all actions, proceedings or claims of any nature (and all damages, settlement payments, attorneys' fees (including inside counsel), costs, expenses, losses or liabilities attributable thereto) by any third party asserting or involving an IP right related to an acquired item. State shall allow Contractor to defend such claim so long as the defense is diligently and capably prosecuted. State shall allow Contractor to settle such claim so long as (i) all settlement payments are made by Contractor, and (ii) the settlement imposes no non-monetary obligation upon State. State shall reasonably cooperate with Contractor's defense of such claim. (b) In the event an injunction or order shall be obtained against State's use of any acquired item, or if in Contractor's opinion, the acquired item is likely to become the subject of a claim of infringement or violation of an IP right, Contractor shall, without in any way limiting the foregoing, and at its expense, either: (1) procure for State the right to continue to use, or have used, the acquired item, or (2) replace or modify the acquired item so that it becomes non-infringing but only if the modification or replacement does not adversely affect the specifications for the acquired item or its use by State. If neither (1) nor (2), above, is practical, State may require that Contractor remove the acquired item from State, refund to State any charges paid by State therefor, and take all steps necessary to have State released from any further liability. (c) Contractors obligations under this paragraph do not apply to a claim to the extent (i) that the claim is caused by Contractor's compliance with specifications furnished by the State unless Contractor knew its compliance with the State's specifications would infringe an IP right, or (ii) that the claim is caused by Contractor's compliance with specifications furnished by the State if the State knowingly relied on a third party's IP right to develop the specifications provided to Contractor and failed to identify such product to Contractor. (d) As used in this paragraph, these terms are defined as follows: "IP right(s)" means a patent, copyright, trademark, trade secret, or any other proprietary right. "Acquired item(s)" means the rights, goods, or services furnished under this agreement. "Specification(s)" means a detailed, exact statement of particulars such as a statement prescribing materials, dimensions, and quality of work. (e) Contractor's obligations under this clause shall survive the termination, cancellation, rejection, or expiration of this Agreement.
Question 12. With respect to the Indemnification-Intellectual Property provision and the requirement that the contractor refund any charges paid for an infringing item in the event contractor is unable to procure for State the right to continue to use, or have used, the acquired item, or (2) replace or modify the acquired item so that it becomes non-infringing but only if the modification or replacement does not adversely affect the specifications for the acquired item or its use by State, we request that the contract reflect that any such refund be pro-rated to take into account the State’s use of the item prior to its infringement. 
Response: No Change.

7.41
INFORMATION SECURITY - SAFEGUARDING REQUIREMENTS (FEB 2015): (a) Definitions. The terms used in this clause shall have the same meaning as the terms defined in the clause titled Information Security – Definitions. In addition, as used in this clause—

Clearing means removal of data from an information system, its storage devices, and other peripheral devices with storage capacity, in such a way that the data may not be reconstructed using common system capabilities (i.e., through the keyboard); however, the data may be reconstructed using laboratory methods.

Intrusion means an unauthorized act of bypassing the security mechanisms of a system.

Media means physical devices or writing surfaces including but not limited to magnetic tapes, optical disks, magnetic disks, large scale integration memory chips, and printouts (but not including display media, e.g., a computer monitor, cathode ray tube (CRT) or other (transient) visual output) onto which information is recorded, stored, or printed within an information system.

Safeguarding means measures or controls that are prescribed to protect information.

Voice means all oral information regardless of transmission protocol.

(b) Safeguarding Information. Without limiting any other legal or contractual obligations, contractor shall implement and maintain reasonable and appropriate administrative, physical, and technical safeguards (including without limitation written policies and procedures) for protection of the security, confidentiality and integrity of the government information in its possession. In addition, contractor stall apply security controls when the contractor reasonably determines that safeguarding requirements, in addition to those identified in paragraph (c) of this clause, may be required to provide adequate security, confidentiality and integrity in a dynamic environment based on an assessed risk or vulnerability.

(c) Safeguarding requirements and procedures. Contractor shall apply the following basic safeguarding requirements to protect government information from unauthorized access and disclosure:

(1) Protecting information on public computers or Web sites: Do not process government information on public computers (e.g., those available for use by the general public in kiosks, hotel business centers) or computers that do not have access control. Government information shall not be posted on Web sites that are publicly available or have access limited only by domain/Internet Protocol restriction. Such information may be posted to web pages that control access by user ID/password, user certificates, or other technical means, and that provide protection via use of security technologies. Access control may be provided by the intranet (versus the Web site itself or the application it hosts).

(2) Transmitting electronic information. Transmit email, text messages, blogs, and similar communications that contain government information using technology and processes that provide the best level of security and privacy available, given facilities, conditions, and environment.

(3) Transmitting voice and fax information. Transmit government information via voice and fax only when the sender has a reasonable assurance that access is limited to authorized recipients.

(4) Physical and electronic barriers. Protect government information by at least one physical and one electronic barrier (e.g., locked container or room, login and password) when not under direct individual control.

(5) Sanitization. At a minimum, clear information on media that have been used to process government information before external release or disposal. Overwriting is an acceptable means of clearing media in accordance with National Institute of Standards and Technology 800–88, Guidelines for Media Sanitization, at http://csrc.nist.gov/ publications/nistpubs/800-88/NISTSP800-88_with-errata.pdf.

(6) Intrusion protection. Provide at a minimum the following protections against intrusions and compromise:

(i) Current and regularly updated malware protection services, e.g., anti-virus, antispyware.

(ii) Prompt application of security-relevant software upgrades, e.g., patches, service packs, and hot fixes.

(7) Transfer limitations. Transfer government information only to those subcontractors that both require the information for purposes of contract performance and provide at least the same level of security as specified in this clause.

(d) Subcontracts. Any reference in this clause to Contractor also includes any subcontractor at any tier. Contractor is responsible for, and shall impose by agreement requirements at least as secure as those imposed by this clause on, any other person or entity that contractor authorizes to take action related to government information.

(e) Other contractual requirements regarding the safeguarding of information. This clause addresses basic requirements and is subordinate to any other contract clauses or requirements to the extent that it specifically provides for enhanced safeguarding of information or information systems. 

Question 13. With respect to Section C(6)(i) and C(6)(ii), please be advised that any modifications, updates or changes to the certified voting system will result in such modifications, updates or changes being tested by applicable federal and state certification authorities, which will require time for such review and approval.  As such, any approved modifications, updates or changes will not be able to be provided unless and until the appropriate federal and state certification authorities approve such changes.  
Response: No Change.

7.48
OWNERSHIP OF DATA AND MATERIALS (JAN 2006): All data, material and documentation prepared for the state pursuant to this contract shall belong exclusively to the State. 

Question 14. The Contractor requests that this provision be revised to ensure the State shall only own those items that are specifically developed by contractor for the State under the contract as the Contractor must maintain ownership of all items that contain the Contractor’s pre-existing intellectual property as such items are used by many of the Contractor’s customers. As such, the Contractor requests that this provision read as follows:  

“All data, material and documentation specifically prepared by the contractor for the state pursuant to this contract shall belong exclusively to the State.”

Response: No Change. Please also see Attachment 5, South Carolina Standard Amendment to End User License Agreements for Commercial Off-The-Shelf Software, paragraph 13.  
7.50
PRICE ADJUSTMENTS (JAN 2006): (1) Method of Adjustment. Any adjustment in the contract price made pursuant to a clause in this contract shall be consistent with this Contract and shall be arrived at through whichever one of the following ways is the most valid approximation of the actual cost to the Contractor (including profit, if otherwise allowed):
(a) by agreement on a fixed price adjustment before commencement of the pertinent performance or as soon thereafter as practicable;
(b) by unit prices specified in the Contract or subsequently agreed upon;
(c) by the costs attributable to the event or situation covered by the relevant clause, including profit if otherwise allowed, all as specified in the Contract; or subsequently agreed upon;
(d) in such other manner as the parties may mutually agree; or,
(e) in the absence of agreement by the parties, through a unilateral initial written determination by the Procurement Officer of the costs attributable to the event or situation covered by the clause, including profit if otherwise allowed, all as computed by the Procurement Officer in accordance with generally accepted accounting principles, subject to the provisions of Title 11, Chapter 35, Article 17 of the S.C. Code of Laws.
(2) Submission of Price or Cost Data. Upon request of the Procurement Officer, the contractor shall provide reasonably available factual information to substantiate that the price or cost offered, for any price adjustments is reasonable, consistent with the provisions of Section 11-35-1830.
7.51
PRICE ADJUSTMENTS -- LIMITED BY CPI "ALL ITEMS" (JAN 2006): Upon request and adequate justification, the Procurement Officer may grant a price increase up to, but not to exceed, the unadjusted percent change for the most recent 12 months for which data is available, that is not subject to revision, in the Consumer Price Index (CPI) for all urban consumers (CPI-U), "all items" for services, as determined by the Procurement Officer. The Bureau of Labor and Statistics publishes this information on the web at www.bls.gov 

Question 15. With respect to Sections 7.50 and 7.51 are these two provisions separate and mutually exclusive or does Section 7.51 limit any price increase proposed in Section 7.50 to the CPI-U as set forth in Section 7.51?
Response: 7.51 Price Adjustments – Limited by CPI “All Items” (JAN 2006) has been deleted in its entirety. Please see the Amendments to Solicitation 5400016872 beginning on page 23 of this Amendment Number One (1). 

7.56
SOFTWARE LICENSES (JAN 2006): Proprietary Software: Proprietary software is non-custom written, non-made for hire computer software supplied by the contractor and documentation used to describe, maintain and use the software.

License: The State is hereby granted a non-exclusive, fully paid perpetual license to use the proprietary software acquired hereunder.

Title: Title to any proprietary software provided by the Contractor to the State will remain with the Contractor.

Trade Secrets: The State agrees that the proprietary software is a trade secret of the contractor. The State agrees to take reasonable precautions to protect the trade secret nature of the proprietary software and to prevent its disclosure to unauthorized personnel. The license herein granted cannot be transferred, assigned, or made available by the State for use by any other individual, firm, partnership, or legal entity not affiliated, associated, or connected with the State without the prior expressed written consent of the contractor, which consent will not be unreasonably withheld. Such transfer shall also be conditioned upon the execution by the transferee of a written declaration agreeing to be bound by the terms and conditions of confidentiality provided for in this section.

Source Code: Source code includes files used by assembly, basic, c or other language compatibles to produce object modules for linkage into applications programs. The source code media will contain source code, files for compiling and linking software, and any other files and documentation available in machine-readable form to facilitate compiling and linking the code.

In the event the contractor, at any point during the continued installation and operation of the products acquired under this contract, discontinues the conduct of business, or for any reason fails to continue to support its proprietary software, it will either make provision for the continued support under the same terms and conditions or provide the State with a copy of the source code for said proprietary software, at no expense to the State.

Export Control: The State acknowledges that the products acquired hereunder may be licensable by the U. S. Government. It further acknowledges that a valid export license must be obtained from the Department of Commerce prior to export of said products.

Customized Software: Customized software is made-for-hire, custom written and customer specific software or customizations to proprietary software developed for the State by contractor and documentation used to describe, maintain and use the software.

Title: Title to the customized software vests in the State as set forth herein. Contractor shall thereafter have no right, title or interest in any customized software. As herein used, title includes providing to the State all intellectual elements of the customized software including, but not limited to, developmental work product, notes, object and source codes, documentation, and any other items which would aid the State in understanding, using, maintaining, and enhancing said customized software.

Software Tools: The contractor shall provide to the STATE, simultaneous with its initial installation, and any subsequent enhancements, upgrades, fixes, etc., software tools (including, but not limited to compilers, editors, etc.) that the STATE would require to maintain or enhance the customized software. The price for said tools and the cost to train State personnel to maintain and/or to enhance the customized software shall be noted separately and included in the contractor’s cost proposal submitted to the State in response to the State’s solicitation.

Escrow for Source Code: In the event the contractor at any point during the continued installation and operation of the software herein acquired discontinues the conduct of business or for any other reason fails to continue to support the software, the state shall be provided a copy of the source code for said software within thirty days at no expense to the State.

For the effective term of this contract, contractor will provide, to a mutually agreed upon escrow agent in the United States, the most recent version of the source code on magnetic media.

Proprietary source code shall be deposited into the escrow account within fifteen (15) days of the initiation of the contract, or any major update, non-customized enhancement, version or release of said licensed software.

The source code may be accessed only upon the following conditions:

a. Contractor refuses to provide software maintenance, bug fixes, upgrades, updates and/or enhancement services under the terms set forth in this contract or as generally provided similarly situated customers; or

b. Contractor ceases to do business or exist as a valid business entity, as evidenced by an adjudication of bankruptcy or other definitive measure of cessation of operations.

With regards to proprietary software, the state may not sell, assign lease, or otherwise provide said source code(s) to any other person or entity, regardless of modification, without the express written consent of contractor, its successors, and assigns.

Question 16. Please explain the statements set forth in Section 7.26 of the RFP, which indicate that any software licensing terms shall not be part of the contract between the parties in relation to the foregoing software licensing terms set forth in Section 7.56 above.  Does the State intend to enter into a separate license agreement with the successful offeror with respect to its proprietary software and firmware, and if so, what is the purpose of the foregoing software licensing terms? 
Response: 7.56 Software Licenses has been deleted in its entirety. Please see the Amendments to Solicitation 5400016872 beginning on page 23 of this Amendment Number One (1). Also, see the response to question 8.
7.57
SOFTWARE LICENSING AGREEMENTS–SINGLE SOLICITATION (FEB 2015): 
(a) Definitions. As used in this clause, these terms are defined as follows:

“Commercial Off-The-Shelf (COTS) Software” means software used with no customization and for which source code is not made available to licensees.

“Configuration” means any customer-specific modification to software that does not require changes to the software’s source code, such as rules-based, rules engine based, or parameter driven modifications to configure the software.

“Customization” means any customer-specific modification to software that requires changes to the software’s source code.

“Firmware” means software sold or licensed only in conjunction with machines, designed for execution only on a machine with which it is provided, designed only for machines other than a dedicated computer, and embedded into or installed on the machine by the machine’s manufacturer or seller.

"Licensor" means an entity that owns the intellectual property rights for an item of software or has the authority to license or sublicense the software directly to the using governmental unit.

"Piggyback” means the document attached to this solicitation and entitled South Carolina Standard Amendment To End User License Agreements For Commercial Off-The-Shelf Software – Single Agency, which serves as South Carolina's standard amendment to a licensor's standard software licensing agreement (regardless of how denominated, e.g., master software licensing agreement, end user license agreement) for COTS. [Note: While the piggyback is generally indicative of what the State finds acceptable, terms in a Licensor’s standard software licensing agreement may need to be negotiated.]

"Software" means a combination of computer instructions and data definitions that enable computer hardware to perform computational or control functions, excluding firmware.

"Software licensing agreement" means any agreement, regardless of how designated, that defines the intellectual property rights for, or the rights to use, any software product. A software licensing agreement must address only terms directly associated with licensing the right to use the software and must not address any of the work governed by the contract or any services (other than warranty services regarding the software code or associated documentation).

“Software maintenance” means the process of modifying software after delivery to correct faults, improve performance or other attributes, or adapt to a changed environment. (Reference ISO/IEC 14764:2006, as amended or superseded.) Software maintenance does not include any customization or configuration.

“Software product” means any COTS which you propose to provide pursuant to the contract.

“Source code” means computer instructions and data definitions expressed in a form suitable for input into an assembler, compiler or other translator.

(b) Contract and Software Licensing Agreement are Separate. The State seeks to establish related but independent agreements, one with each applicable licensor of COTS and one with the contractor - regardless of whether the licensor and the contractor are the same or different entities. As provided in the clause titled “Bid / Proposal As Offer To Contract,” a contract between the State and the contractor results from an award made pursuant to this solicitation. In contrast, the State’s acceptance of your offer does not serve as the State’s acceptance of any software licensing agreement; rather, software licensing agreements must be separately executed in order to be binding, regardless of whether the license to use the software will be granted by you or a third party. The contract, as defined in the clause titled "Definitions,” will address all work (excluding the use rights for any software product) and all terms regarding pricing, payment, and delivery of any software product. Accordingly, the State intends to pay contractor in order to acquire license rights for any software product, but the license rights will be governed by a software licensing agreement with the licensor.

(c) Critical Instructions. (1) Your offer must identify each software product you propose to provide, identify the licensor, and explain which of the following licensing models apply: (i) you intend to license (or sublicense) the item directly to the State, or (ii) you intend to "resell" or distribute the item to the State (with licensing handled directly with the third-party licensor). You should use the Software Table attached to this solicitation to assist you in providing this information. (2) Your offer must NOT include any software licensing agreements; however, for any software product identified in your offer, you must submit a software licensing agreement upon request of the procurement officer. You must be prepared to provide any requested software licensing agreement within one business day of receiving a request. (3) Regardless of your licensing model, your price must include the cost of providing every software product you propose to provide to the State and those terms will form part of the contract.

(d) Pre-Condition of Award. If the work you are offering to perform is dependent upon the licensing of a software product by the State and the State is unsuccessful in negotiating an acceptable software licensing agreement for any software product for which it finds such an agreement necessary, your offer will be rejected. To facilitate the timely and successful negotiation of a software licensing agreement deemed necessary by the State, the State may ask you, after opening but prior to award, to acquire from the licensor an executed copy of the piggyback. You should communicate with the licensors for any major or critical software product well in advance of submitting a proposal, and licensors should be informed that few changes will be made to the piggyback. [The State already has, and continues to enter into, standing, statewide, licensing agreements for a variety of computer programs. Without limiting any of the above requirements, an applicable agreement may already exist for one or more items of COTS you have identified.]

Question 17. Please explain the statements set forth in Section 7.26 of the RFP, which indicate that any software licensing terms shall not be part of the contract between the parties in relation to the foregoing software licensing terms set forth in Section 7.57 above.  Does the State intend to enter into a separate license agreement with the successful offeror with respect to its COTS software and firmware, and if so, what is the purpose of the foregoing software licensing terms?
Response: Please see the response to question 8. 
ATTACHMENT 5 SOUTH CAROLINA STANDARD AMENDMENT TO END USER LICENSE AGREEMENTS FOR COMMERCIAL OFF-THE-SHELF SOFTWARE  SINGLE AGENCY

Question 18. Please explain the statements set forth in Section 7.26 of the RFP, which indicate that any COTS software licensing terms shall not be part of the contract between the parties in relation to the foregoing COTS software licensing terms set forth in Attachment 5 as this was included in the RFP for informational purposes only. Please be advised that the Contractor has no ability to negotiate the terms and conditions of its COTS license agreements with its third-party COTS providers and has no ability to agree to any terms and conditions that may conflict with the COTS license agreement the Contractor has in place with its third-party COTS providers.
Response: Please see the response to question 8. 
ATTACHMENT 6 – STATE OF SOUTH CAROLINA STANDARD EQUIPMENT AGREEMENT

form 80-sc-el-1-State of South Carolina StanDard equipment agreement:
Question 19. In the event the State desires to enter into a Lease arrangement with the Contractor, financing for the Lease will be provided by the Contractor’s financing company which is an affiliate of the Contractor.  Under this arrangement, the Contractor’s financing company will lease the equipment to the State with the Contractor performing all other delivery, service and support obligations under a related agreement. With respect to the State’s Standard Equipment Lease Agreement and pursuant to Section 1.35 of the RFP, the Contractor has provided alternative language below in response to certain terms and conditions for the State’s review.
Response: A response to the submitted alternative language below will be provided in a forthcoming Amendment to be issued in the near future.

Section 6.  Maintenance

The Contractor requires the State to enter into a maintenance and support services agreement during the Term of the Lease. Such maintenance and support services agreement shall be incorporated into the Lease Agreement.    
Section 9. Governing Law

The Contractor has an affiliate financing company that will be the contracting entity for the Lease Agreement.  As such, the Contractor requests that the governing law for the Lease Agreement be the State in which the Contractor’s finance company resides. All other related license and services agreements associated with the Lease shall be governed under the laws of the State of South Carolina. 
9.
GOVERNING LAW

This Agreement shall be governed in all respects by the laws of the State in which the Lessor resides.
Section 13.  Termination

The Contractor requests that the termination for convenience provision be removed from the Lease Agreement.  As the Contractor will be expending a considerable amount of time, effort and expense in implementing its voting system in the State of South Carolina, the Contractor requests that the Agreement may only be terminated in the event of an uncured breach or for the non-appropriation of funds.  
13.
TERMINATION


a) In the event the Lessor defaults under this Agreement and the Lessor fails to cure such default within thirty (30) days of its receipt of written notice from Lessee setting forth such default, the Lessee may terminate  this Agreement as a result of a default by Lessor, Lessee shall be entitled to proceed by appropriate court action to enforce specific performance of this Agreement, to recover damages for breach, or to take such other action as may be permitted by law.
Section 14.  Non-Appropriation

The Contractor acknowledges this provision and requests that additional language be added to this provision as set forth in the next column.
14.
NON-APPROPRIATION CLAUSE
Notwithstanding any other provisions of this Agreement, the parties agree that the rental is payable by Lessee from appropriations, grants, and monies from the State Legislature and other governmental entities.  Lessee further agrees that the Lessee shall do all things lawfully within its power to obtain and maintain funds from which the lease payments may be made, including making provisions for such lease payments to the extent necessary in each proposed annual budget submitted for approval in accordance with applicable procedures of Lessee. In the event sufficient appropriation, grants, and monies are not made available to Lessee to pay this rent for any fiscal year, this Agreement may be terminated by providing written notice to Lessor no later than one hundred and twenty (120) days prior to the first day of such fiscal period for which appropriations are unable to be made . In such event, the chief executive officer of Lessee shall certify to Lessor that sufficient funds have not been made available to Lessee to meet the obligations of this Agreement; and such certification shall be conclusive upon the parties.
Section 20. Payments
The Contractor requests that additional language be added in order to allow the State to make payments via a wire transfer.
20.
PAYMENTS

All payments due pursuant to this Agreement are solely the responsibility of the agency designated Lessee; the Office of General Services has no liability with respect to payments or breaches.  Payments by the Lessee shall be made to Lessor via wire transfer to the following account:
In addition to the Contractor’s requested modifications set forth above, the Contractor requests that the following provisions also be included in the final lease agreement to be mutually agreed upon by the parties:
1. Lessee’s Waivers.  To the extent permitted by applicable law, Lessee hereby waives any and all rights and remedies conferred upon a Lessee by the UCC, including, but not limited to, Lessee's rights to: (a) cancel or terminate this Agreement except as set forth herein; (b) repudiate this Agreement; (c) reject the equipment; (d) revoke acceptance of the equipment; (e) recover damages from Lessor for any breaches of warranty or for any other reason, including but not limited to any claim for implied warranties of infringement, merchantability, or fitness for a particular purpose; (f) require Lessor to accept any risk of loss; (g) a security interest in the equipment in Lessee's possession or control for any reason; (h) deduct all or any part of any claimed damages resulting from Lessor's default, if any, under this Agreement; (i) accept partial delivery of the equipment; (j) "cover" by making any purchase or lease of or contract to purchase or lease equipment in substitution for those due from Lessor; (k) recover any general, special, incidental, or consequential damages, for any reason whatsoever; and (l) specific performance, replevin, detinue, sequestration, claim and delivery or the like for any equipment described in this Agreement.
2. Damage or Destruction to Equipment.  Lessee shall bear the entire risk of loss for any damage, theft or destruction of the equipment from any and every cause whatsoever and no loss, damage, theft or destruction or other event shall release Lessee from its obligations to pay the full amount of the lease payments or from any other obligation under this Agreement.  Lessee shall promptly notify Lessor in writing of any loss, theft, damage to or destruction of the equipment, and Lessee shall (a) promptly replace, at Lessee's expense, the same in good repair, condition and working order or (b) if the equipment is damaged or destroyed beyond repair or lost by theft, immediately pay to Lessor all remaining amounts due and owing pursuant to this Agreement.

3. Insurance.  Lessee, at its option, shall (a) be self insured with regard to the equipment or (b) purchase and maintain insurance with regard to the equipment.  Lessee shall provide Lessor with all applicable insurance certificates or other requested documents identifying the appropriate insurance coverage has been provided.  Regardless of Lessee’s choice of insurance hereunder, during the term of the Agreement, Lessee shall, at its own cost and expense, provide, maintain and pay for casualty insurance against the loss, theft or damage to the equipment for the full replacement value.  In addition, Lessee shall, at its own cost and expense, provide, maintain and pay for comprehensive liability insurance coverage insuring against such risks including injury and death to any person and damage to any property owned by third parties with coverage as are customary for lessees of property similar in nature to the equipment being leased hereunder.  If insurance policies are to be provided by an insurance company, such insurance company shall be authorized to do business in the State where the equipment is located and shall name Lessor as an additional insured.  All insurance policies shall contain the insurer's agreement to give thirty (30) days' written notice to Lessor before cancellation of any policy of insurance.  Lessee shall deliver the policies or copies thereof or certificates of insurance to Lessor.  If Lessee fails to provide insurance or if any insurance obtained by the Lessee is cancelled or lapses or is discontinued for any reason, Lessor shall be entitled to insure the equipment with insurance comparable to the insurance required hereunder.  Insurance proceeds from casualty losses shall be payable solely to Lessor.  As set forth in the Section entitled, Damages or Destruction to Equipment, insurance proceeds received by Lessor shall be paid to Lessee at such time as Lessee has provided satisfactory proof that such repairs or replacements have been completed.  Lessee hereby irrevocably appoints Lessor as Lessee’s attorney-in-fact to make claim for, execute and endorse all documents, checks or drafts in connection with any insurance claim.

4. No Warranties.  Except for representations, warranties, and service agreements relating to the equipment made or entered into by the manufacturer, developer or supplier, all of which are hereby assigned to Lessee, Lessee acknowledges and agrees as follows: (a) Lessor is not the manufacturer, developer or supplier of the equipment or the manufacturer's or developer’s agent or a dealer therein; (b) the equipment is of size, design, capacity, description and manufacture selected by the Lessee; (c) Lessee is satisfied that the Equipment is suitable and fit for Lessee's purposes; (d) LESSOR HAS NOT MADE AND DOES NOT MAKE ANY WARRANTY OR REPRESENTATION WHATSOEVER, EITHER EXPRESS OR IMPLIED, AS TO THE TITLE, FITNESS, CONDITION, MERCHANTABILITY, DESIGN, DELIVERY, INSTALLATION OR OPERATION OF THE EQUIPMENT, ITS FITNESS FOR ANY PARTICULAR PURPOSE, THE QUALITY OR CAPACITY OF THE MATERIALS IN THE EQUIPMENT OR WORKMANSHIP IN THE EQUIPMENT, OR ANY OTHER REPRESENTATION OR WARRANTY WHATSOEVER, AND LESSOR HEREBY SPECIFICALLY DISCLAIMS ANY AND ALL SUCH WARRANTIES;  (e) THE EQUIPMENT IS LEASED ON AN "AS IS" BASIS, "WITH ALL FAULTS"; and (f) Lessor shall not be liable to Lessee for any loss, damage, or expense of any kind or nature, direct, consequential or otherwise, caused directly or indirectly by any equipment leased hereunder, or by any delay or failure to provide delivery, installation, maintenance, repairs, service or adjustment by the manufacturer, developer or supplier.  No defect in or unfitness of the equipment shall relieve Lessee of the obligation to pay any lease payments hereunder or perform any other obligation under this Agreement.  Lessor shall have no obligation under this Agreement with respect to the equipment, including any obligation to install, test, adjust, service or maintain the equipment.  Lessor will permit Lessee to enforce in Lessee's own name, and at Lessee's sole expense, any supplier's or manufacturer's warranty or agreement relating to the equipment, to the extent that such warranty or agreement is assignable.

5.  Termination; Return of Equipment.  This Agreement shall terminate upon the expiration of the term or any earlier termination as specifically set forth in this Agreement.  Upon the expiration or earlier termination of this Agreement, Lessee shall promptly, at its sole expense, assemble and return the equipment to locations designated by Lessor.  Lessee will also return to Lessor all manufacturer warranty agreements, maintenance records and other documents relating to all of the equipment.  If Lessor takes possession of any equipment not subject to its interests, it shall notify Lessee and may dispose of such equipment if Lessee fails to take possession within thirty (30) days.  If any item of equipment is not returned in at least as good and repair as when delivered to Lessee, ordinary wear and tear excepted, Lessee shall pay to Lessor, within five (5) days after receipt of written notice from Lessor, an amount to repair and recondition such item of equipment to restore it to good working condition and appearance in accordance with the manufacturer’s documentation.
Furthermore, the Contractor requests that the following Exhibits be incorporated in the final Lease Agreement to be mutually agreed upon by the parties:
· An exhibit setting forth the quantity and type of equipment which is to be leased under the Agreement;
· An exhibit setting forth the payment schedule for the lease payments to be made under the Agreement; and
· An exhibit setting forth the certification that funds have been appropriated for the current fiscal year of the Agreement.
Response: A response to the request that the above provisions also be included in the final lease agreement will be provided in a forthcoming Amendment to be issued in the near future.

ADDITIONAL TERMS AND CONDITIONS FOR INCLUSION

The Contractor requests that the resulting contract documents include a limitation of liability provision substantially similar to the following:

Limitation of Liability.  Neither party shall be liable for any indirect, incidental, punitive, exemplary, special or consequential damages of any kind whatsoever arising out of or relating to this Contract.  Neither party shall be liable for the other party’s negligent or willful misconduct. Contractor’s total liability to the State arising out of or relating to this Contract shall not exceed the aggregate amount to be paid to Contractor under this Contract. By entering into this Contract, the State agrees to accept responsibility for (a) the selection of, use of and results obtained from any equipment, software or services not provided by contractor and used with the contractor Equipment or contractor Software; or (b) user errors, voter errors or problems encountered by any individual in voting that are not otherwise a result of the failure of contractor to perform.  Contractor shall not be liable under this Contract for any claim, damage, loss, judgment, penalty, cost, amount paid in settlement or fee that is caused by (y) the State’s failure to timely or properly install and use the most recent update provided to it by contractor or (z) State’s election not to receive, or to terminate, any hardware or software license, maintenance and support services.
Response: The State may not be opposed to a limitation of liability provision, however, the State is opposed to this limitation of liability provision. 

CLARIFICATION REQUESTED

Based upon the statement set forth in Section 7.26, the Contractor requests that the following terms and conditions be included in any license agreements entered into between the Contractor and the State.
Prohibited Uses.  State shall not take any of the following actions with respect to the contractor software or contractor firmware (collectively, the “Software”) or the documentation:

a.
Reverse engineer, decompile, disassemble, re-engineer or otherwise create, attempt to create, or permit, allow or assist others to create, the source code or the structural framework for part or all of the contractor Software;

b.
Cause or permit any use, display, loan, publication, transfer of possession, sublicensing or other dissemination of the contractor Software or documentation, in whole or in part, to or by any third party without contractor’s prior written consent; or

c.
Cause or permit any change to be made to the contractor Software without contractor’s prior written consent; or

d.
Allow a third party to cause or permit any copying, reproduction or printing of any output generated by the contractor Software (except finished ballots by ballot printers selected by State) in which contractor owns or claims any proprietary intellectual property rights (e.g., copyright, trademark, patent pending or patent), including, but not limited to, any ballot shells or ballot code stock.
Term of Licenses.  The licenses granted herein shall commence upon the delivery of the contractor Software described herein.  The licenses shall survive the termination of all other obligations of the parties under this Contract and the termination of all Exhibits; provided, however, that contractor may terminate either license if State fails to pay the consideration due for or breaches the grant of license or prohibited uses provisions with respect to, such license. Upon the termination of either of the licenses granted in herein for contractor Software or upon State’s discontinuance of the use of any contractor Software, the State shall immediately return such contractor Software and the related documentation (including any and all copies thereof) to contractor, or (if requested by contractor) destroy such contractor Software and documentation and certify in writing to contractor that such destruction has occurred.

Updates.  During the warranty period, contractor may provide new releases, upgrades or maintenance patches to the contractor Software, together with appropriate Documentation (“Updates”), on a schedule defined by contractor.  State is responsible for obtaining any upgrades or purchases of third party items required to operate the Updates as well as the cost of any replacements, retrofits or modifications to the contractor Equipment which may be necessary in order to operate the Updates. All Updates shall be deemed to be contractor Software for purposes of this contract upon delivery.  State may install the Updates in accordance with contractor’s recommended instructions or may request that contractor install the Updates.  Contractor may charge State at its then-current rates to (i) install the Updates; (ii) train State on Updates, if such training is requested by State or (iii) provide maintenance and support on the contractor Software that is required as a result of State’s failure to timely or properly install an Update.  State shall be responsible for any claim, damage, loss, judgment, penalty, cost, amount paid in settlement or fee which is caused by State’s failure to install and use the most recent Update provided to it by contractor.  If State proposes changes in the contractor Software to contractor, such proposals will become contractor’ property.  contractor may, in its sole discretion, elect to make or not to make such changes without reference or compensation to State or any third party. contractor represents to State that the Updates will comply with all applicable state law requirements at the time of delivery.  State shall be responsible to ensure that it has installed and is using only certified versions of contractor Software in accordance with applicable law.  In the event that any Updates are required due to changes in state law, contractor reserves the right to charge State for the following:

(i)
the total cost of any third-party items that are required in order to operate the Updates;  

(ii)
the total cost of any replacements, retrofits or modifications to the contractor Equipment contracted for herein that may be developed and offered by contractor in order for such contractor Equipment to remain compliant with applicable laws and regulations; and

(iii) 
the costs of designing, developing and/or certification by applicable federal and state authorities of such state mandated Updates.

Response: Please see the response to question 8.

Vendor #2

Question 20. Page 17, Part 2, Scope of Proposal, states, “The SEC desires to purchase the VSS but, dependent on available funding, may consider lease options.” 
a. Will the State please share what funding has been approved for a budget related to this RFP? 
Response: The agency has approximately 10M in restricted funds set aside for the VSS from various sources.

b. Does the State have a separate budget item for electronic poll books? 
Response: No.
Question 21. Page 17, Section 2.1 Introduction, paragraph two states, “South Carolina requires two types of certifications.” Is the State of South Carolina planning on doing certification for electronic poll books?
Response: No. South Carolina does not have a formal certification process for electronic poll books; however, poll book solutions will be tested.
Question 22. Page 22, Section 5.1.4 Voting System Solution, item j. states, “Describe any electronic poll book solution you offer, either through your company or through a subcontractor. The SEC may, dependent on pricing and available funding, purchase electronic poll books as part of the VSS. 
a. Can the electronic poll book vendor submit independently?
Response: No.
b.  Or does the electronic poll book vendor have to partner with an equipment company?
Response: Yes.
Vendor #3
Question 23. RFP page 18, section 2.1, Background states, “The SEC is responsible for supporting the statewide voting system by producing election definitions in a secure environment.” Also, RFP page 23, section 5.1.4.k requires, “Provide a description and explanation of your proposed voting system solution’s hardware, to include, but not limited to, devices that will be used at the SEC and counties to create and maintain election definitions, produce ballots, allow for all types of voting, tabulation of results and conducting post-election audits.” Do any South Carolina counties produce their own election definitions and create their own ballot files? If so, which counties do so?
Response: Eight counties currently produce their own election definitions. Once a new system is in place      the SEC will make a determination as to whether this practice will continue.
Question 24. RFP page 18, section 2.1, Background states, “The statewide Voter Registration and Elections Management System (VREMS) generates precinct, district, and candidate information to be used in the election definition.” Could the State provide Offerors with VREMS sample exports for representative election types (General, Primary, Runoff, other)?
Response: Sample export for all election types is as follows;
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VREMS Decode

Code  PrecinctName  Congr Senate House. County School City Council  Fire Mags Jury  Munic Township  Misc1 Misc2 ‘Comm Public
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Amendment Number One (1)

Amendments to the Request for Proposal

Provide a Statewide Voting System Solution for the South Carolina State Election Commission

Solicitation 5400016872
The Request for Proposal is amended as follows:

1. Amend the Table of Contents by deleting 7.32 Contract Interpretation and replacing it as follows:

	7.32
CONTRACT INTERPRETATION
	35


	7.32
INTENTIONALLY LEFT BLANK
	35


2. Amend the Table of Contents by deleting 7.51 Price Adjustments-Limited by CPI “All Items” and replacing it as follows:

	7.51
PRICE ADJUSTMENTS – LIMITED BY CPI “ALL ITEMS”

	44


	7.51
INTENTIONALLY LEFT BLANK
	44


3. Amend the Table of Contents by deleting 7.56 Software Licenses and replacing it as follows:

	7.56      SOFTWARE LICENSES
	45


	7.56      INTENTIONALLY LEFT BLANK
	45


4. Amend Part 7, Terms and Conditions – B. Special, by deleting paragraph 7.32 Contract Interpretation, and replacing it as follows:

7.32
CONTRACT INTERPRETATION:  In the event there are any disagreements between the parties with regards to the application of this contract or the requirements of the SEC arising from any interpretation of the Request for Proposal, this contract, or otherwise, Contractor agrees to defer to the reasonable interpretations of the SEC as from time to time may be made by the SEC. This provision applies to all matters including those arising from disputes concerning whether Contractor is required to provide some service or item including scope of work issues and whether particular items or services were included in the scope of work agreed to by the parties in this contract or otherwise. In summary, if both parties have a reasonable interpretation regarding application of the contract, Contractor agrees to defer to the SEC’s interpretation. 

7.32
INTENTIONALLY LEFT BLANK

5. Amend Part 7, Terms and Conditions – B. Special, 7.34 Default, (2) as follows:

(2) The State's right to terminate this contract under subdivisions (a)(1)(ii) and (1)(iii) of this clause, may be exercised if the Contractor does not cure such failure within 10 15 days (or more if authorized in writing by the Procurement Officer) after receipt of the notice from the Procurement Officer specifying the failure.
6. Amend Part 7, Terms and Conditions – B. Special, by deleting paragraph 7.51 Price Adjustments-Limited by CPI “All Items”, and replacing it as follows:

7.51
PRICE ADJUSTMENTS -- LIMITED BY CPI "ALL ITEMS" (JAN 2006): Upon request and adequate justification, the Procurement Officer may grant a price increase up to, but not to exceed, the unadjusted percent change for the most recent 12 months for which data is available, that is not subject to revision, in the Consumer Price Index (CPI) for all urban consumers (CPI-U), "all items" for services, as determined by the Procurement Officer. The Bureau of Labor and Statistics publishes this information on the web at www.bls.gov 

7.51
INTENTIONALLY LEFT BLANK

7. Amend Part 7, Terms and Conditions – B. Special, by deleting paragraph 7.56 Software Licenses and replacing it as follows:

7.56
SOFTWARE LICENSES (JAN 2006): Proprietary Software: Proprietary software is non-custom written, non-made for hire computer software supplied by the contractor and documentation used to describe, maintain and use the software.

License: The State is hereby granted a non-exclusive, fully paid perpetual license to use the proprietary software acquired hereunder.

Title: Title to any proprietary software provided by the Contractor to the State will remain with the Contractor.

Trade Secrets: The State agrees that the proprietary software is a trade secret of the contractor. The State agrees to take reasonable precautions to protect the trade secret nature of the proprietary software and to prevent its disclosure to unauthorized personnel. The license herein granted cannot be transferred, assigned, or made available by the State for use by any other individual, firm, partnership, or legal entity not affiliated, associated, or connected with the State without the prior expressed written consent of the contractor, which consent will not be unreasonably withheld. Such transfer shall also be conditioned upon the execution by the transferee of a written declaration agreeing to be bound by the terms and conditions of confidentiality provided for in this section.

Source Code: Source code includes files used by assembly, basic, c or other language compatibles to produce object modules for linkage into applications programs. The source code media will contain source code, files for compiling and linking software, and any other files and documentation available in machine-readable form to facilitate compiling and linking the code.

In the event the contractor, at any point during the continued installation and operation of the products acquired under this contract, discontinues the conduct of business, or for any reason fails to continue to support its proprietary software, it will either make provision for the continued support under the same terms and conditions or provide the State with a copy of the source code for said proprietary software, at no expense to the State.

Export Control: The State acknowledges that the products acquired hereunder may be licensable by the U. S. Government. It further acknowledges that a valid export license must be obtained from the Department of Commerce prior to export of said products.

Customized Software: Customized software is made-for-hire, custom written and customer specific software or customizations to proprietary software developed for the State by contractor and documentation used to describe, maintain and use the software.

Title: Title to the customized software vests in the State as set forth herein. Contractor shall thereafter have no right, title or interest in any customized software. As herein used, title includes providing to the State all intellectual elements of the customized software including, but not limited to, developmental work product, notes, object and source codes, documentation, and any other items which would aid the State in understanding, using, maintaining, and enhancing said customized software.

Software Tools: The contractor shall provide to the STATE, simultaneous with its initial installation, and any subsequent enhancements, upgrades, fixes, etc., software tools (including, but not limited to compilers, editors, etc.) that the STATE would require to maintain or enhance the customized software. The price for said tools and the cost to train State personnel to maintain and/or to enhance the customized software shall be noted separately and included in the contractor’s cost proposal submitted to the State in response to the State’s solicitation.

Escrow for Source Code: In the event the contractor at any point during the continued installation and operation of the software herein acquired discontinues the conduct of business or for any other reason fails to continue to support the software, the state shall be provided a copy of the source code for said software within thirty days at no expense to the State.

For the effective term of this contract, contractor will provide, to a mutually agreed upon escrow agent in the United States, the most recent version of the source code on magnetic media.

Proprietary source code shall be deposited into the escrow account within fifteen (15) days of the initiation of the contract, or any major update, non-customized enhancement, version or release of said licensed software.

The source code may be accessed only upon the following conditions:

a. Contractor refuses to provide software maintenance, bug fixes, upgrades, updates and/or enhancement services under the terms set forth in this contract or as generally provided similarly situated customers; or

b. Contractor ceases to do business or exist as a valid business entity, as evidenced by an adjudication of bankruptcy or other definitive measure of cessation of operations.

With regards to proprietary software, the state may not sell, assign lease, or otherwise provide said source code(s) to any other person or entity, regardless of modification, without the express written consent of contractor, its successors, and assigns.

7.56
INTENTIONALLY LEFT BLANK 
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